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INTRODUCTION

Canada has recently joined the ranks of countries that provide legal protec-
tions for Technological Protection Measures (TPMs)! in its copyright law. Long-
awaited by some, long-feared by others, this feature of the recent Copyright Mod-
ernization Act (CMA)? remains one of its most controversial elements.> Supporters
insist that such measures are necessary to defend innovative business models from
the threat of pervasive infringement via online file-sharing. Detractors note that
these measures often vest actual control over usage, not in the rights holder, but in
the device manufacturer.* The manufacturer could use this control for purposes that
have little to do with restraining infringement of intellectual property rights.> In-
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stead, a vendor could use the ability to restrict the use of unauthorized content to
promote a vertically-integrated supply chain, potentially locking out competing
suppliers.

The argument that such controls raise inherent competition law problems was
explicitly addressed to the Legislative Committee on Bill C-32, a predecessor of the
current CMA. Russell McOrmond used the example of the content scrambling sys-
tem (CSS) for Digital Versatile Discs (DVDs) to illustrate how TPMs do not reside
in the content which is subject to copyright, but rather in the hardware and software
that is used to interact with that content.

CSS is an encryption scheme for DVD content. In order to encode or play
back CSS-encoded content, a device manufacturer must first obtain a suitable cryp-
tographic key. These keys are exclusively licensed by the DVD Copy Control As-
sociation (DVD CCA), a consortium of content providers, consumer electronics
manufacturers, and computer hardware and software vendors.® As a result, this or-
ganization has the ability to impose contractual limits on the ability to encode or
play back CSS-compliant content, which includes essentially all commercial
DVDs.” In effect, only approved players can play the encoded content, and a group
of nominal competitors controls access to the necessary authorization.

McOrmond suggested that this linkage of authorized content and devices may
fall within the definition of tied selling:

If you are a competitor of the members of the DVD CCA, or for any reason
cannot sign on to their contractual obligations, you will not receive the keys
to encode your own content or decode content. It should be reviewed by the
Competition Bureau to determine whether such contractual obligations
should be allowed. Tying the ability to access content encoded with DVD
CCA keys requiring a DVD CCA-approved access device seems like a text-
book example of “tied selling” under section 77 of the Competition Act8

This article attempts to assess this claim. Specifically, it asks whether Part
VIII of the Competition Act® is capable of addressing these concerns, while permit-
ting the potential benefits that rights holders seek. The argument proceeds in two
parts.

First, the analysis is contextualized by examining how challenges to the an-
ticompetitive effects of TPMs have been treated in other jurisdictions. Although the
details vary, the fundamental themes and issues of competition law tend to be simi-
lar around the world. Useful insights can be drawn from a comparative review of
the global jurisprudence.

6 US, Department of Justice, Antitrust Division, “Notice Pursuant to the National Coop-
erative Research and Production Act of 1993; DVD Copy Control Association (‘DVD
CCA’)” (3 August 2001) 66:150 Federal Register 40727 [US Dept of Justice,
“Notice”].

7

There are a few exceptions. For example, Revolution OS, a film about the Linux oper-
ating system, is commercially available in a CSS-free DVD format; see Revolution OS,
online: Revolution OS Store <http://www.revolution-os.com/store1.html>.

8 Legislative Committee on Bill C-32, 3d Sess, 40th Parl, Evidence, Meeting 17
(8 March 2011) at 4-5 (testimony of Russell McOrmond).

9 R.S.C., 1985, c. C-34 [Competition Act].
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Then, the analysis turns to two key sections of the Canadian Act. Sections 77
(Tied Selling) and 79 (Abuse of Dominant Position) may each potentially apply to
the conduct of concern. These sections will be examined by testing them against
the Apple iTunes ecosystem. A single vendor example will be easier to analyze
than an alleged conspiracy. Moreover, the case represents a high-water mark in that
Apple has a dominant position in both the content and the device businesses. If the
Competition Act can restrain the anticompetitive exclusionary effect of TPMs in
general, these facts should provide a suitable test case.

I. LEGAL TREATMENT OF ANTICOMPETITIVE ABUSE OF
TPMS AROUND THE WORLD

(a) United States

(i) RealNetworks, Inc. v. DVD Copy Control Association, Inc.

The first case of interest concerns the very subject matter that McOrmond
raised: the exclusive licensing practices of the DVD CCA. On September 8, 2008,
RealNetworks (Real), an early leader in streaming media technologies, announced
a new product called RealDVD. This was a software application designed to allow
consumers to copy the content of encrypted DVDs to PCs or portable hard drives
so that it could be played back without the original discs.!? Real had delayed the
product launch because of on-going discussions with the motion picture studios,
who were concerned about the potential ability to copy discs the consumer did not
own. Those negotiations were unsuccessful.

On September 30, 2008, Real launched both the product and a lawsuit against
the studios and the DVD CCA seeking a declaration that the product did not violate
either US copyright law or Real’s CSS license agreement. The studios counter-
claimed and obtained a preliminary injunction blocking Real from manufacturing,
distributing, or otherwise trafficking in the product. After the preliminary injunc-
tion hearings, but before the order issued, Real amended its complaint to include
antitrust claims under both federal and state law, essentially arguing that the DVD
CCA itself was an illegal cartel.!!

The studios and DVD CCA succeeded on a motion to dismiss these claims.
Real had no standing to pursue antitrust relief because the only harm it alleged, the
inability to market its product, resulted from the injunction against it and not from
the alleged cartel agreement. Strictly, the decision was based on deficiencies of the
pleadings. But Patel J. also denied leave to amend the pleadings on the grounds that
it would be an exercise in futility; the complaints could not possibly succeed.!?

Patel J. noted two fatal problems. First, at the preliminary injunction stage, she
had concluded that the studios were likely to prevail on their claims that Real’s

10 RealNetworks, “RealNetworks Introduces RealDVD: The Best Way to Watch DVDs”
(8 September 2008), online: RealNetworks <http://www.realnetworks.com/
pressroom/releases/2008/090808_realdvd.aspx>.

1 Opinion Re: Motions to Dismiss Plaintiffs’/Counter-Defendants’ Antitrust Counter-

claims at 2—4, RealNetworks, Inc. v. DVD Copy Control Association, Inc., (No. 3:08-
CV-04548), ECF No. 484, 641 F. Supp. 2d 913 (N.D. Cal., 2009) [RealAT].

12 1pid. at 12.
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product was illegal under the anti-circumvention provisions of the Digital Millen-
nium Copyright Act.)3 These claims included circumvention of TPMs that were not
covered by the CSS license agreement. So, even if Real had the right to bypass
CSS, the injunction would most likely have been issued anyway.'4 Second, and
more significantly for this analysis, Real had not alleged that the studios refused to
license their content outside of the supposed cartel. If either Real or consumers
could obtain the content free of CSS encryption, then a refusal to license CSS
decryption would be no barrier to entry to the market for management and playback
of digital media files.!?

This analysis rests entirely on Real’s situation and conduct. It does not con-
sider the conduct of the DVD CCA at all, nor does it deal with the merits of the
claim that there is an anticompetitive cartel. In the wake of this decision, and based
on a thorough review of the facts on record in the case, Turetzky argued that a full
Rule of Reason analysis leads to the conclusion that there is such a cartel.!0

The Rule of Reason involves a four-stage inquiry into: 1) the specific restraint;
2) its anticompetitive effects; 3) any countervailing pro-competitive effects; and 4)
whether the parties have market power. The core of the analysis is the balancing of
pro- and anticompetitive effects to determine whether an impugned practice is rea-
sonable. At the risk of oversimplifying Turetzky’s analysis, his basic argument was
that the practice is unreasonable because it is more restrictive than would be neces-
sary to protect the legitimate interests of the rights holders. In particular, Turetzky
drew an analogy to the studios’ former practice of tying access to high demand
works to contracts for lower demand works, which had been ruled to violate the
Sherman Act.” The US Supreme Court asserted that copyright law did not include
a right to extend the statutory monopoly to anticompetitive ends.!8

Tureztky argued that the relevant market for the analysis was CSS-encrypted
DVD content, not digital video generally.!® In fact, this would seem to be the piv-
otal issue. If there is a distinct market for CSS-encrypted content, it would be im-
possible to argue that the DVD CCA does not control access to it. Developing,
promoting, and licensing CSS technology is the entire purpose of the organiza-
tion.20 Access to that technology is expressly contingent on acceptance of the terms
imposed by the cartel, which are not subject to negotiation and which can only be
modified with the unanimous consent of all members.?!

I3 17 US.C. s. 1201-1205 [DMCA].
RealAT, supra note 11 at 8.
15 1bid. at 8.

Matthew W Turetzky, “Comment: DVD Copy Protection Rules Violate The Sherman
Act” (2010-2011) 11 Wake Forest Journal of Business and Intellectual Property Law
103.

17 See United States v. Paramount Pictures, Inc., 334 U.S. 131, 159 (1948); Sherman
Antitrust Act, 15 USC ss. 1-7 [Sherman Act].

RealAT, ibid. at 158; supra note 11 and accompanying text.

19 Turetzky, supra note 16 at 122, 144 and note 244.
20

21

18

1bid at para. 7; see also US Dept of Justice, “Notice”, supra note 6.
Turetzky, supra note 16 at 116.
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If, however, the relevant market is broader than that, this may not be conclu-
sive. Patel J. did not make any formal determination of what the relevant product
market was; she relied on Real’s pleadings. As noted above, however, she seemed
to favour the broader view. In a more complete analysis, one might still have to
determine whether the DVD CCA held market power in the broader market.

A reasonable prima facie argument can be made that it did, at least at the time.
While the higher-resolution Blu-Ray format is gaining in popularity, in 2011 DVDs
still accounted for 75-80 percent of the US disc-based market by unit sales.22 This
is down from 90 percent or more in 2008.23 On a revenue basis, DVD sales ac-
counted for 44 percent of the total US video market in 2010, with combined rental
revenues totalling 35 percent, Blu-Ray sales accounting for about 8 percent, and
digital downloads and Video On Demand services another 13 percent.2* If short-
term rentals are excluded, that would translate to roughly a 2/3 share of the sales
market by revenue for DVDs.2d It may, however, be reasonable to conclude that
rentals are a substitute for sales of media products and they should, therefore, be
considered in the same market. In any case, DVDs presumably account for a com-
parable proportion of the rental market.

On any view it seems that DVDs account for a dominant share of the market,
but it also seems that the DVD share of the broader market is declining. It may be
open to question whether the DVD CCA has market power. If nothing else, the
presence of alternative formats and business models convinced Patel J. that the
rights holders had not entirely ruled out the possibility of licensing their content
outside of the DVD CCA “cartel.” Entry into the broader market remained
possible.20

In fact, Real tried and failed to reach independent license agreements with at
least some of the studios.2” The studios may only be willing to entertain certain
kinds of offers and not others. One might be able to argue that the CSS license is

22 See, e.g., Blu-RayStats.com, which approximates US market share based on the top 20

best-selling titles in a week, online: Blu-RayStats.com <http://www.blu-
raystats.com/MarketShare/index.php>.

23 See Dave Cowl, “Market Share Blu-ray vs DVD, Week Ending June 7th” (13 June
2008), online: Format War Central <http://formatwarcentral.com/2008/06/13/market-
share-blu-ray-vs-dvd-week-ending-june-7th/>; see also Geoff Duncan, “Blu-ray Mar-
ket Share ... Drops?” (24 September 2008), online: Digital Trends
<http://www.digitaltrends.com/home-theater/blu-ray-market-sharedrops/>.

24 Associated Press, “US home video revenue down; DVD sales off 16.5 pct” (23 October

2010), online: Washington Times <http://www.washingtontimes.com>.

25 That would actually be an underestimate as it would include Video on Demand ser-

vices, which are not sales. Netflix, which operates on a subscription basis, currently
accounts for over 60 percent of the pure digital download market. The industry views
digital video as a single market, combining subscription-based services like Netflix
with title-based services like Apple’s iTunes. See, e.g., Zak Stambor, “Netflix domi-
nates digital video retailing” (15 March 2011), online: Internet Retailer
<http://www.internetretailer.com/2011/03/15/netflix-dominates-digital-video-
retailing>.

26 RealAT, supra note 11 at 8.

21 Ibid. at 11.
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really just one element of a broader anticompetitive practice, though such an argu-
ment would be outside of the scope of a discussion of the role of TPMs.

It is important to note, however, that the general purpose of competition law is
to ensure the proper functioning of markets, not to guarantee that would-be compet-
itors can obtain terms of their choosing. Real’s failure to obtain consent for its
proposals may not be cognizable as a competition problem.

(ii) Tucker v. Apple Computer, Inc.

One of the lessons to be drawn from the RealNetworks case is that who the
plaintiff is matters. While Real’s complaint against the DVD CCA was dismissed
for lack of standing, Melanie Tucker’s antitrust complaint against Apple for unlaw-
ful tying and attempted monopolization initially survived a motion to dismiss.?®
Ms. Tucker brought her complaint as a consumer who had purchased both an iPod
music player and music files from Apple. She alleged that Apple deliberately made
its iPod hardware incompatible with music, and its music files incompatible with
hardware, supplied by other vendors. She further alleged that, as a result, Apple
was able to charge a “supracompetitive price” and that its practices “[deterred] con-
sumers from even considering doing business with its competitors’ music and video
stores, allowing it to monopolize these markets.”2’

Tucker pled a per se illegal tying arrangement under section 1 of the Sherman
Act. Ware J. set out the required elements as follows:

To establish that a tying arrangement is per se illegal, a plaintiff must prove
(1) a tie between two separate products or services sold in separate markets;
(2) sufficient economic power in the tying product market to affect the tied
market; and (3) an effect on a substantial volume of commerce in the tied
product market. Implicit in these elements is the need of the seller of the
tying product “to force the buyer into the purchase of the tied product that
the buyer did not want at all, or might have preferred to purchase elsewhere
on different terms.”30

Tucker had alleged facts sufficient, if proven, to establish all three elements.

Significantly, Ware J. held that there was no need for Tucker to demonstrate
that Apple coerced her to buy anything. All that was required was “use by the seller
of its ‘leverage’ to force a purchaser to do something that he would not do in a
competitive market.”3! Tucker’s allegation that the technical limitations Apple de-
liberately imposed on its iPods forced consumers to obtain their music from Ap-
ple’s iTunes store was enough for the complaint to survive the motion to dismiss.

Apple argued there was no tie because consumers could (and some did) buy
the devices without buying any media files, or vice versa. Ware J. considered this

28 Tucker v. Apple Computer, Inc., 493 F. Supp. 2d. 1090 (N.D. Cal., 2006) [Tucker].
29 Ibid. at 1095.
30 Ibid. at 1096 [citations omitted]; Sherman Act, supra note 17.

31 Murphy v. Business Cards Tomorrow, Inc., 854 F. 2d. 1202 at 1204 (9th Cir., 1988),
quoting Jefferson Parish Hospital District No. 2 v. Hyde, 466 U.S. 2, 14 N. 20, 104 S.
Ct. 1551, 80 L. Ed. 2d 2 (U.S. Sup. Ct., 1984).
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irrelevant. Citing Eastman Kodak Co. v. Image Tech. Servs.,>2 he stated that the
mere fact that some consumers might choose to buy the products separately was no
barrier to a tying claim.33

Apple also argued that the complaint amounted to a demand that Apple deal
with a competitor, which was subject to the analysis set out in Verizon
Communications, Inc. v. Trinko.3* In that case the US Supreme Court recognized a
qualified right for companies to refuse to deal with their competitors. The dividing
line was motivation: if the refusal to deal was intended to exclude competition,
rathgzg than to achieve some legitimate business goal, it would violate the Sherman
Act.

The plaintiff had alleged that Apple had made a deliberate decision to make its
products incompatible with those of its competitors. In Ware J.’s view, this
amounted to an allegation that Apple had deliberately chosen to forego potential
sales. The plaintiff had further alleged that, by doing so, Apple was able to main-
tain its prices above competitive levels and deterred consumers from dealing with
its competitors. Ware J. held that these facts were sufficient, if proven, to establish
that Apple had acted with an anticompetitive intention. The potential business justi-
fications that Apple had raised were questions of fact that were not appropriate for
resolution at the motion to dismiss stage.36

The Tucker action was later consolidated into a class action and, although
some of the claims were certified, the court decided sua sponte to reconsider
whether the tying claim was cognizable. In May 2009, Ware J. dismissed the per se
tying claim. After reviewing the case law on “technological ties,” he concluded that
a technological interrelationship between products, without more, was not enough
to establish per se unlawful tying.3” A technological tie could potentially be unlaw-
ful if the seller’s dominant purpose was to compel purchase of an entire package,
but consumers were free to purchase iPods separately from iTunes music. In effect,
Ware J. held that for the tie to be per se unlawful the consumer would have to be
deprived of any reasonable option to obtain the products separately.3® The plaintiffs
had not pleaded any such deprivation. On the contrary, they admitted the devices
and music files were available separately.

Five months later, Ware J. also dismissed the tying claim based on the Rule of
Reason, for similar reasons. It was not enough to allege that the products were less
useful if they were not used together. Both the music and the devices were availa-
ble separately and each could be used without the other. “The increased conve-
nience of using the two products together due to technological compatibility does

32 504 U.S. 451, 112 S. Ct. 2072, 119 L. Ed. 2d 265 (1992).
33 Tucker, supra note 28 at 1098.
34 540 U.S. 398, 124 S. Ct. 872, 157 L. Ed. 2d 823 (2004).

35 Ibid. at 409; see also Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585
at 604-609, 105 S. Ct. 2847, 86 L Ed 2d 467 (1985); Sherman Act, supra note 17.

36 Tucker, supra note 28 at 1101.

37 The Apple iPod iTunes Antitrust Litigation, (No. C 05-00037), Doc. 213 at 7 (N.D.
Cal., 2009).

38 Ibid. at 8.
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not constitute anticompetitive conduct under either per se or rule of reason
analysis.”3?

But the monopolization claim under section 2 of the Sherman Act survived a
second motion to dismiss in 2010, based on the same argument.*? The pleadings
included allegations that Apple had intentionally modified its software to prevent
music purchased from a rival music store from being playable on Apple’s devices
and to prevent music purchased from the iTunes Store from being played on com-
petitors’ devices. These claims were independent of any technological inter-rela-
tionship between Apple’s products and were distinct from the tying claim.*!

As of this writing, the action is in discovery.*? There has not yet been any trial
on the merits.

(b) France

(i) Competition Council review of Apple’s refusal to license FairPlay
(2004)

The French Competition Council*® addressed a very similar complaint in
2004.** VirginMega,® an online music retailer based in France, used Microsoft’s
Windows Media DRM system, which is not supported by Apple’s portable devices.
VirginMega wished to license Apple’s proprietary FairPlay system so that it could
make its offerings compatible with Apple devices; Apple refused. VirginMega
brought an abuse of dominance complaint under Article L-420.2 of the French
Commercial Code and Article 82 of the EC Treaty (now Article 102 of the Treaty
of the Functioning of the European Union).*® On a preliminary review, the Council

39 The Apple iPod iTunes Antitrust Litigation, (No. C 05-00037), Doc. 274 at 9 (N.D.
Cal., 2009).

40 Sherman Act, supra note 17.

41 The Apple iPod iTunes Antitrust Litigation, (No. C 05-00037), Somers v. Apple, (No.
C 07-06507) Doc. 377 at 5-7 (N.D. Cal., 2010).

42 The Apple iPod iTunes Antitrust Litigation, (No. C 05-00037) Doc. 719, Joint Case
Management Statement (N.D. Cal., 2012).

43 The Council, officially known as Le Conseil de la concurrence, was subsequently re-
placed by L’Autorité de la concurrence, as a result of a substantial restructuring of
French competition law.

44

France, Conseil de la concurence, “Décision n° 04-D-54 du 9 novembre 2004 relative a
des pratiques mises en oeuvre par la socieéteé Apple Computer, Inc. dans les secteurs
du teéleéchargement de musique sur Internet et des baladeurs numeériques.”, (9 No-
vember 2004) online: Autorité de la concurrence,
<http://www .autoritedelaconcurrence.fr/pdf/avis/04d54.pdf> [VirginMega]. An English
language summary of the decision is available in the Authority’s Press Release; see
online: Autorit¢ de la concurrence, <http://www.autoritedelaconcurrence.fr/
user/standard.php?id_rub=134&id_article=356>.

45 Although VirginMega shares branding with the UK Virgin Group, it is an unrelated
corporate entity. At the relevant time it was a wholly-owned subsidiary of the
Lagardere Group, which is itself a French-based multinational conglomerate. See
VirginMega, supra note 44 at para. 4.

46 Ipid. at para. 8.
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rejected the complaint for lack of evidence.*’ The analysis that it relied on to come
to this conclusion is instructive.

The Council considered three possible product markets that might have been
relevant: a market in TPMs themselves, a market in portable music players, and a
market in paid music downloads.

The Council dispensed with the TPM market relatively quickly. The Council
considered that this market consisted of three main products: Apple’s FairPlay,
Microsoft’s Windows Media DRM, and Sony’s OpenMG.*® The European Com-
mission, in the context of a merger review, had previously concluded that
Microsoft was the market leader. Although the Council noted that this was a rap-
idly evolving market driven by technological innovation that was difficult to pre-
dict, it assumed that in a three-way market that Apple did not lead, Apple could not
have market power.4”

The analysis of the portable music player market was more elaborate. The
main question was whether larger capacity hard-drive-based players should be
grouped with smaller capacity flash-memory-based players. The Council found that
over the twelve preceding months, Apple’s market share on a dollar value basis
was 25 percent if all players were considered, rising to 53 percent if only hard-
drive-based players were considered.’” But the Council noted that this was an
emerging market, which was changing rapidly. In the circumstances, market share
alone was not a sufficient indicator of potential market power. Other criteria needed
to be considered as well.

The Council cited survey data indicating that consumer preferences rated basic
characteristics like rechargeable batteries, physical size, and the ability to connect
to a computer to be far more important than compatibility with any particular music
format. Only 1 percent of consumers rated compatibility with Apple’s AAC codec
as the most important feature of a music player.”! Moreover, rival products from at
least seven other manufacturers were credible alternatives to the iPod. In response
to this competition, Apple had recently reduced the prices of all iPods by 25 per-
cent. The Council’s view was that this indicated a vigorously competitive market,
characterized by rapid technological innovation originating from multiple en-
trants.>2 That said, the question on the preliminary review was whether the evi-
dence excluded any possibility that Apple had market power in the portable music
player market. On balance, the Council considered that it did not.>?

The music download market, within France, received the most analysis. The
Council identified six principal actors. Apple’s market share, by volume, had been
estimated to be as high as 75 percent, but the Council noted that in a nascent mar-

47 Ibid. at para. 105.
4B Ibid. at para. 14.
9 Ibid. at para. 40.
50 Ibid. at para. 41.
U Ibid. at para. 44.
52 bid. at para. 50.
53 Ibid. at para. 51.
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ket, there was very little track record. Moreover, the total market size was growing
quickly, so positions could easily change.>*

Apple had a first-mover advantage, but multiple competitors had subsequently
entered the market. Entry costs were relatively high; most competitors had report-
edly invested tens of millions of euros in establishing their platforms. But the
Council thought that this cost should be assessed in relation to the scale of the
competitors, who were large multinational corporations. Furthermore, there were
many other potential entrants, including some who were actively pursuing the same
business in nearby geographic markets. Media companies like MTV, software com-
panies like RealNetworks, Internet Service Providers like AOL, and retailers like
Wal-Mart were all potential entrants that had made some forays into the music
download business.’? Finally, the Council noted that there was an alternative to the
paid download model. Subscription-based services were growing more quickly
than paid downloads and were forecast to potentially surpass them on a revenue
basis by 2008.56

These factors combined to cast significant doubt on Apple’s market power.
The Council again seemed inclined to view the market as vigorous and thriving.
Apple did have some significant advantages, but so did its competitors. In particu-
lar, VirginMega could draw on its synergy with a major retail operation and its
knowledge of local market conditions, which Apple lacked.>” But, again, the Coun-
cil concluded that the evidence did not negate the possibility that Apple had market
power. 8

The pivotal question, in the Council’s view, was whether Apple’s refusal to
license FairPlay denied the complainant access to an essential input. The Council
concluded that it did not, for three principal reasons. First, the complainant’s offer-
ings were useful to consumers even if they could not be played on Apple’s devices.
The evidence on record was that the majority of consumers played their
downloaded music on computers. One survey indicated that only 15 percent of re-
spondents who downloaded music at least once a month transferred it to any porta-
ble device.® Apple’s refusal to license FairPlay was no barrier to playing the com-
plainant’s music on computers.

Second, it was possible to load the complainant’s music on Apple’s devices
via the simple expedient of burning the music to a CD and then re-encoding it as an
unprotected MP3 file. The Council asserted this was legal, even though it would
seem to run contrary to at least the spirit of legal protections for TPMs. At the time
of the decision, however, France had not enacted legislation implementing those

54 Ibid. at para. 53.
55 Ibid. at paras. 57-61.
56 Ibid. at para. 62.
ST Ibid. at para. 63.
58 Ibid. at para. 64.
59 Ibid. at para. 78.
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protections.® The Council’s attention was on the terms of the relevant consumer
agreements, not copyright law or international obligations.

Nonetheless, this argument is not entirely satisfying. If selling music free of
TPMs was acceptable to VirginMega, presumably it would simply have chosen that
option in the first place. This would clearly have been more convenient and, there-
fore, should have been an attractive option to consumers. VirginMega’s agreements
with the rights holders probably prohibited it from selling music without acceptable
TPMs in place.%! Surely sustainable competition cannot be founded on the techni-
cal possibility that consumers could convert VirginMega’s product into a different
one which it did not wish to, and may have been legally unable to, offer. Such an
argument effectively expands the product market to include potentially unlawful
copies. It seems untenable to suggest that the answer to anticompetitive behaviour
by a dominant player is competition by unlawful means.

The Council’s third line of reasoning was perhaps more compelling: FairPlay,
or even compatibility with iPods, was not the reason for Apple’s success in the
music market. There was, therefore, no causal link between Apple’s market posi-
tion and the allegedly abusive behaviour. The Council highlighted multiple distin-
guishing factors including price, catalogue size, terms, and promotional activities
which may have made the iTunes music store more attractive to consumers than
VirginMega’s platform.°2 Given the consumer preference data, the Council put rel-
atively little weight on Apple’s tight integration between its online store and its
devices as an explanation for its success in the music market. Thus compatibility
with iPods could not be considered essential, especially given the large number of
alternative devices which supported the format VirginMega used. VirginMega
could compete with Apple on other factors that were more important to consumers.

Moreover, the Council also considered Apple’s evidence that it had legitimate
business reasons for not wanting to license the FairPlay technology. Apple’s con-
tracts with the major record labels imposed obligations on it to maintain the effec-
tiveness of the TPM. Apple maintained that licensing FairPlay to third parties
would undermine its control of the technology, making the TPM more vulnerable
to penetration and increasing its costs to rectify any breach.%3

Three elements had to be established to make out abuse of dominance based
on deprivation of an essential input: there had to be no actual or plausible substitute
for the input, there had to be a demonstrated risk of complete elimination of compe-

60 This law was not enacted until 1 August 2006. See Loi n° 2006-961 du ler aoiit 2006
relative au droit d’auteur et aux droits voisins dans la société de I’information, J.0., 3
August 2006, 11529 [Dadvsi].

The Council did not discuss VirginMega’s agreements with record labels, but it seems
reasonable to expect that they would have been substantially similar to Apple’s agree-
ments with the same rights holders. Not only did Apple’s agreements at the time re-
quire the music files to be protected by TPMs but, if that protection was breached, the
rights holders had the right to withdraw their entire catalogues from the iTunes music
store if the breach could not be rectified within a few weeks. See VirginMega, supra
note 44 at paras. 93-94; see also Steve Jobs, “Thoughts on Music” (6 February 2007),
online: Apple <http://www.apple.com/fr/hotnews/thoughtsonmusic/>.

61

62 VirginMega, supra note 44, at paras. 90-92.
63 Ibid. at paras. 93-94.
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tition, and there had to be a causal connection between the dominant position and
the allegedly abusive conduct.®* The Council concluded the evidence on the record
could not establish any of the three. The complaint had no prospect of success.

(ii) Sony v. UFC-Que Choisir

Somewhat similar facts, argued by different parties on a different legal theory,
led to quite different results in the following year. In 2005, L’ Association Union
Fédérale des Consomnateurs — Que Choisir (UFC-Que Choisir), a federation of
consumer groups, brought an action in France against Sony France and Sony UK
Ltd.%> The complaint alleged the music files supplied by the Sony Connect Music
Store, operated by Sony UK Ltd., were not playable on portable music devices
other than the ones sold by Sony France. Sony had developed a proprietary music
format, called ATRAC, which was designed with the specific goal of efficient
hardware implementation.®® It also offered an associated “copyright management,
protection, and online distribution technology,” called OpenMG.%7 The Connect
Music Store only offered content in these proprietary formats, which were not sup-
ported by non-Sony music players. Similarly, the portable devices sold by Sony
France were allegedly unable to play music files acquired from other legal
download sites.®8 In a 2006 decision, the Court of First Instance found Sony liable
for both misleading practices and tied selling.®

The statutory provisions at play in the case reside in the French Consumer
Code.’0 Significantly, they do not involve any element relating to restraint of com-
petition. But otherwise they are comparable to the practices of Deceptive Market-
ing and Tied Selling as defined in the Competition Act.”!

The heart of the misleading practices complaint was that Sony had not clearly
informed consumers of the limitations of both the devices and the music files. The
court first considered and rejected an argument that the Consumer Code did not
apply to intangibles on the basis that the contract was for a service rather than an
abstract license to an intellectual property right. It then proceeded to carefully parse

64 Ibid. at para. 96.

65 Tribunal de grande instance de Nanterre, (15 December 2000) Sony v. UFC — Que
Choisir, online: Juriscom.net <http://www juriscom.net/> [QueChoisir]; for an English
summary of the decision, see Bradley L Joslove, Olivier Haas & Vanessa De
Spiegeleer-Delort, “Sony Online Music Platform and Music Players in Breach of Con-
sumer Law” (31 May 2007), online: International Law  Office
<http://www.internationallawoffice.com/newsletters/detail.aspx ?g=cdd1cf4d-ed09-
42b5-8cla-3552fe5ed380#1>.
Sony, “ATRAC Developer’s Interview” (September 2004), online: Sony
<http://www .sony.net/Products/ ATRAC3/special/developersO1.html>.
67 Sony, “What is OpenMG?” (2004), online: Sony
<http://www.openmginfo.com/overview/index.html>.

68 QueChoisir, supra note 65 at 3.
69 Ibid. at 13-14.

70 Code de la consommation, Art. L.213-1 and L.122-1.
71

66

Competition Act, supra note 9, ss. 74.01, 77.
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the applicable agreement.”? The court found that the terms misleadingly suggested
that the “examples” of compatible hardware were not a complete and closed list.
The court found this to be an intentional misrepresentation that knowingly con-
cealed material information from the consumer.”?

The court dealt with the allegation of tied selling in an almost summary fash-
ion. The court characterized the provision as effectively defining a strict liability
offence: “En tout état de cause, s’agissant d’une contravention, I’élement intention-
nel de cette infraction importe peu.”’# It did not matter that there was no express
agreement that tied the two transactions together. The fact that there was a double
use restriction, in that both the service and the device were dependent on each
other, was enough to find that the sales were tied.”s

Despite this finding, the court did not attempt to constrain the use of the TPMs
that bound the products together. The court recognized that those TPMs were ex-
pressly authorized by and given legal protection in European and French copyright
law.”® It concluded that the product and service were lawful, provided that the con-
sumer was fully informed of the limitations imposed by the TPMs.”” In addition to
monetary penalties, the order merely required clear information on both the product
packaging and the service’s web site.”®

In the wake of that case, two subsequent developments are worth noting. The
first is that Sony’s efforts in this market were ultimately commercially unsuccess-
ful. Sony abandoned the ATRAC and OpenMG formats and shut down the Connect
Music Store in 2008.7% It is no longer possible to authorize new devices to play
ATRAC content protected by the OpenMG system, although existing devices can
continue to operate. Sony advised customers who had purchased its TPM-protected
music files to remove the TPMs by the same method suggested by the Competition
Council in VirginMega.80

The second is that UFC-Que Choisir launched a similar lawsuit against Apple
in 2005 with essentially identical pleadings. That case was removed from the

72 QueChoisir, supra note 65 at 11.
3 Ibid. at 12.

74 Approximately: in any event, as a regulatory offence, the intentional element of this
infraction is of little importance; /bid. at 13.

75 Ibid. at 14.

76 Ibid. at 10, citing Directive 2001/29/EC of the European Parliament and of the Council
of 22 May 2001 on the harmonisation of certain aspects of copyright and related rights
in the information society and article L.331-7 of the French Intellectual Property Code.

QueChoisir, supra note 65 at 14.
78 Ibid. at 15-16.

77

7 Anthony Bruno, “Sony shutting down Connect Music Store” (30 August 2007), online:
Reuters <http://www.reuters.com/article/2007/09/01/industry-sonyconnect-dc-
idUSN3044730220070901>.

80

Ibid. See also Eliot Van Buskirk, “Sony Connect Music Store Closing (Sony Players to
Add PlaysforSure)”, Wired (30 August 2007), online: Wired
<http://www.wired.com/listening_post/2007/08/sony-connect-mu/>.
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docket on April 7, 2009.8! This was the precise date when the complete iTunes
music catalogue was made available free of TPMs.52

(¢) Norway: Consumer Ombudsman review of iTunes Terms and
Conditions (2006)

Norway’s approach demonstrates a different option for controlling the poten-
tial negative consequences of TPMs. In 2006, the Norwegian Consumer Council
brought a complaint to Norway’s Consumer Ombudsman alleging that Apple’s
iTunes Music Store’s standard terms and conditions violated Norway’s Marketing
Control Act as well as European competition law, as reflected in Articles 81 and 82
of the Treaty of Rome.83 On a strict view, this proceeding does not fit entirely com-
fortably within the boundaries of the present analysis. The competition law com-
plaint was restricted to Apple’s imposition of geographic market restrictions that
permitted discriminatory pricing.34 The primary legal theory of the complaint was
that Apple’s use of TPMs breached the Marketing Control Act prohibition of unrea-
sonable terms and conditions in consumer contracts; the underlying allegation, once
again, was that Apple imposed TPMs to enhance its market position, not to protect
rights holders.

It is the view of the Consumer Council that iTunes’ DRM is an unreasona-
ble technical term of use, in so far as it prevents purchasers of music files at
iTunes from using other MP3 players than iPods. The sole purpose of this
type of DRM is to lock consumers into buying products from a dominant
market player.85

The complaint was largely successful: the Norwegian Consumer Ombudsman
ordered Apple to change the iTunes terms and conditions.8® In particular, the

81 See Apple, Form 10-Q (27 July 2009) at 45, online: Apple
<http://investor.apple.com/secfiling.cfm?filingID=1193125-09-153165&CIK
=320193>.

See, e.g., Rob Pegoraro, “DRM Ends, Variable Pricing Begins for iTunes Music”,
Washington Post (7 April 2009) online: Washington Post <http://voices.
washingtonpost.com/fasterforward/2009/04/the_drm_era_ends_for_itunes_mu.html>.

82

83 Norwegian Consumer Council, “Complaint against iTunes Music Store”, Letter to the

Norwegian Consumer Ombudsman (25 January 2006) in English translation, online:
Forbrukerradet <http://forbrukerportalen.no/filearchive/Complaint%?20against
%20iTunes%20Music%20Store.pdf> [Norwegian Consumer Council].

Ibid. at 4-5. At the time, this issue was under investigation by the European Commis-
sion, which levelled formal charges in 2007, but withdrew them in 2008 after Apple
took steps to equalize its pricing across EU countries. See AFP, “EU drops antitrust
case  against  Apple’s  iTunes” (9  January  2008), online: AFP
<http://afp.google.com/article/ALeqMSgmnlrgq_NITt4LcgfYokGLeCzK_g>.

Norwegian Consumer Council, supra note 83 at 3.

84

85

86 Norwegian Consumer Ombudsman, “Terms of Service to the iTunes Music Store —

Marketing Act, §9a”, Letter to iTunes SARL, Luxembourg (30 May 2006), English
translation via Google translate, online: Forbrukerombudet
<http://www forbrukerombudet.no/asset/2406/1/2406_1.pdf> [Ombudsman]. For an
English summary, see Norwegian Consumer Ombudsman, “iTunes violates Norwegian
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Ombudsman declared that copyright law granted no right to impose otherwise un-
lawful contractual terms. He expressed significant concern about Apple’s use of
TPMs, noting that their anticompetitive effects could lead to adverse price conse-
quences for consumers.8” Seven months later, after soliciting reply comments from
Apple, the Ombudsman issued a final ruling that the use of TPMs to achieve plat-
form lock-in was illegal.38 As noted above, Apple ultimately abandoned the use of
FairPlay on music files sold via the iTunes Store.8?

II. APPLICATION OF PART VIII OF THE COMPETITION ACT
(a) Standing

Having reviewed the foreign jurisprudence involving challenges to TPMs, the
focus of this inquiry can turn to its core question: whether Part VIII of the Competi-
tion Act provides a means to control the potential abuse of TPMs. By analogy to the
foreign cases discussed above, the most likely provisions to be applied would seem
to be the Tied Selling provision in section 77 or the Abuse of Dominance provision
in section 79. Before considering these provisions in detail, however, a threshold
question arises: who would have standing to invoke them?

The answer to that question depends in part on the provision selected. The
Commissioner of Competition, with the support of the Competition Bureau, has the
statutory authority and responsibility for the enforcement of the Competition Act.°
Section 79 applies “on application by the Commissioner,” while section 77 also
applies on an application by “a person granted leave under section 103.1.”°! The
Competition Tribunal has exclusive jurisdiction to hear these applications.”? Civil
courts have confirmed that section 77 does not give rise to a free-standing cause of
action.?3 Furthermore, conduct falling within section 79 is not unlawful unless the
Competition Tribunal issues a prohibition order. In the absence of such an order,
there can be no action for damages under section 36.°* Since the complaints in
VirginMega and RealNetworks can best be analogized to section 79, under Cana-

law (7 June 2006), online Forbrukerombudet <http://www.forbrukerombudet.no/
1d/11032467.0>.

87 Ibid. at 10.
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93 Ceminchuk v. IBM Canada Ltd. (1995), 62 C.P.R. (3d) 546, 101 F.T.R. 38, 1995 Car-
swellNat 153 (Fed. T.D.); see also Procter & Gamble Co. v. Kimberly-Clark of Canada
Ltd. (1992), 40 C.P.R. (3d) 1 at 55 (Fed. T.D.), Harbord Insurance Services Ltd. v.
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dian law, those applications could only have been brought by the Commissioner,
and only to the Tribunal.?

By contrast, section 77 can be directly invoked by a private party, but only
with leave of the Tribunal. The Tribunal may grant leave if it “has reason to believe
that the applicant is directly and substantially affected in the applicants’ business
by any practice referred to in [s. 77] that could be subject to an order under that
section.”%6

The Federal Court of Appeal has defined the applicable legal test. The appli-
cant must essentially demonstrate a prima facie case. The Tribunal must find that
there is some evidence to establish all of the elements required to justify an order,
but:

The threshold for an applicant obtaining leave is not a difficult one to meet.
It need only provide sufficient credible evidence of what is all